IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SCHNABEL FOUNDATI ON CO. , ) ClVIL ACTI ON
) NO. 05-4296
Pl aintiff,
V.

| NTERNATI ONAL UNI ON COF
OPERATI NG ENG NEERS
LOCAL 542, et al.

Def endant .

MEMORANDUM

EDUARDO C. ROBRENO, J. JANUARY 27, 2006

This is an action to termnate an arbitration denanded
by a union under the terns of a collective bargai ning agreenent.
Plaintiff, Schnabel Foundation Conpany, filed suit agai nst
Def endants, International Union of Operating Engineers Local 542
(“1UOE") and Laborers’ District Council of the Metropolitan Area
of Phil adel phia and Vicinity (“Laborers’ Union”),?! pursuant to
Section 301 of the Labor Managenent Rel ations Act of 1947, 29
U S C § 185 |UCE and the Laborers’ Union are both | abor

uni ons. Schnabel requests the Court dism ss a bilateral

! Al t hough Schnabel has no grievance agai nst the Laborers’

Uni on, Schnabel naned it as a defendant because of the
possibility that the Laborers’ Union would be adversely affected
if the bilateral arbitration were to proceed.
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arbitration demanded by Defendant | UOE to resolve a claimthat
Schnabel wongfully deprived | UCE nenbers of work to which its
menbers were entitled under the coll ective bargai ni ng agreenent
bet ween Schnabel and | UOE. Schnabel clains that the arbitrator
has no jurisdiction over this dispute.

Before the Court are cross notions for summary
j udgnment. For the reasons that follow, Schnabel’s notion for
summary judgnent is granted and the arbitrator is directed to
di sm ss without prejudice the pending arbitration. [UOE s cross-

nmotion for summary judgnent is denied.

FACTS

Schnabel is a subcontractor on a highway bridge
construction contract in Mntgomery County, Pennsylvani a, engaged
in performng tenporary excavation to enable other subcontractors
to reconstruct bridge structures at Belvoir Road and at Gal | agher
Road, both over the Pennsylvania Turnpike.? Schnabel is also
engaged on simlar work as a subcontractor on Route 309 in
Mont gonery County. Schnabel is subject to collective bargaining
agreenents negotiated by the Contractors Association of Eastern

Pennsyl vania (the “Association”), two of which are with

2 These facts are taken fromthe parties’ Stipulation of Facts.
(P.”s Mot. Summ J., Ex. 1.)



def endants the Laborers’ Union and | UCE

Schnabel performed drilling work at the Bel voir Road
site from February 23, 2005 until April 8, 2005. The work at the
Gal | agher Road site and the Route 309 site is ongoing.
Traditionally, Schnabel has assigned its drilling work to the
Laborers’ Union, and its collective bargaining agreenment with the
Laborers’ Union enconpasses this drilling work. The work at the
Bel voir Road site and the Gall agher Road site was assigned to the
Laborers’ Union pursuant to this collective bargaining agreenent.

On May 4, 2005, after the assigned work at issue had
been conpleted by the Laborers’ Union, I1UCE filed a grievance
agai nst Schnabel, seeking arbitration.® |UCE clains its nmenbers
were entitled to be hired for the drilling work at the Belvoir
Road site pursuant to its collective bargaining agreenent with
Schnabel .

| UOE's col l ective bargai ning agreenent wi th Schnabel
contains two arbitration clauses: one for “Jurisdictional
Di sputes,” and one for “Non-Jurisdictional D sputes and
Grievances.” | UCE brought its grievance pursuant to the non-

jurisdictional dispute clause, requesting contractual damages for

® The actual grievance indicates that | UCE is seeking damages for
i mproper manning at the “Local 309 Bellvore Bridge Project.”
(P.”s Mot. Summ J., Ex. 1-D.)



t he non-assignment of work. The arbitration is currently
schedul ed for February 3, 2006.

Schnabel does not dispute that it is subject to
over |l appi ng, and conflicting, collective bargai ning agreenents
with both the Laborers’ Union and 1UOCE. Schnabel does, however,
contend that because this matter entails, in essence, a dispute
bet ween uni ons over the assignnment of work, it is a
jurisdictional dispute, and nust be resol ved under the
jurisdictional dispute clause in its collective bargaining
agreenent with 1UCE. The jurisdictional dispute clause provides
for the settlenment of disputes under the “Plan for the Settl enent
of Jurisdictional D sputes in the Construction Industry” (the
“Plan”), and would allow for a tripartite arbitrati on between
Schnabel , 1UCE, and the Laborers’ Union.*

| UCE does not consider this matter a jurisdictional
di spute because it is not asking for the work to be reassigned,
but is instead solely asking for damages for a | ost work
opportunity as provided by its collective bargaini ng agreenent.

Therefore, according to UOE, the dispute is only between | UCE

4 One apparent reason for the tripartite arbitrationis to
shelter Schnabel fromthe jeopardy of having to pay damages
(equal to doubl e wages under the collective bargaini ng agreenent)
to IUCE on top of already having paid the Laborers’ Union for
performance of the work.



and Schnabel, and falls within the purview of the non-
jurisdictional dispute clause.

Schnabel requests the Court find that this is a
jurisdictional dispute, that the procedure invoked by the IUCE is
i nappl i cable, that the arbitrator has no jurisdiction to hear the
di spute, and to dismss the arbitration. 1In the alternative,
Schnabel requests the Court order a tripartite proceedi ng under
the Plan. Schnabel al so seeks attorneys’ fees and costs. | UCE

requests the scheduled arbitration be permtted to proceed.

1. LEGAL STANDARD

A court may grant summary judgnment only when “the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to judgnment as a matter of |aw.”
Fed. R Cv. P. 56(c). A fact is “material” only if its

exi stence or non-exi stence would affect the outconme of the suit

under governing |law. Anderson v. Liberty Lobby, Inc., 477 U S

242 (1986). An issue of fact is “genuine” only when there is
sufficient evidence fromwhich a reasonable jury could find in
favor of the non-noving party regarding the exi stence of that

fact. 1d. In determ ning whether there exist genuine issues of



material fact, all inferences nust be drawn, and all doubts nust

be resolved, in favor of the non-noving party. Coregis Ins. Co.

v. Baratta & Fenerty, Ltd., 264 F.3d 302, 305-06 (3d Cr. 2001)

(citing Anderson, 477 U.S. at 248). |In a case such as this,
where the parties have stipulated to the material facts, a court
must only determ ne which party prevails as a matter of | aw

Ander son, 477 U.S. at 250-52.

I11. ANALYSI S

A. Principles Governing the Arbitrability of Labor
D sput es

The principles governing the arbitrability of |abor
di sputes are well-established. First, the arbitrability of a
dispute is a matter of contract. A party cannot be required to
arbitrate a matter that she has not agreed to subject to

arbitration. AT & T Technologies, Inc. v. Communi cati ons Wirkers

of Anerica, 475 U. S. 643, 648 (1986). Second, it is the court,
not the arbitrator, that determnes the arbitrability of a
matter: “[T]he question of arbitrability - whether a collective-
bar gai ni ng agreenent creates a duty for the parties to arbitrate
the particular grievance - is undeniably an issue for judicial
determnation.” 1d. And third, in naking its determ nation, a
court is not to reach, nor to decide the nerits of the matter.

|d. at 649-50.



| UCE argues that, in addition to these principles, the
Court shoul d be guided by the “presunption of arbitrability.”
This presunption provides that “an order to arbitrate the
particul ar grievance should not be denied unless it may be said
Wi th positive assurance that the arbitration clause is not
susceptible of an interpretation that covers the asserted
di spute.” Id. at 650. The presunption is generally applicable to
di sputes where a broad arbitration clause provides for the

arbitration of all disputes. Trap Rock Industries, Inc. v. Local

825, International Union of Operating Engi neers, 982 F.2d 884,

888 n.5 (3d Gir. 1992).

Here, by contrast, the Schnabel /1 UCE col |l ective
bar gai ni ng agreenent is crafted so as to limt the types of
di sputes that can be heard under each of its dispute resolution
cl auses. Al though each clause may apply broadly to its
desi gnated cl ass of disputes, the parties agreed by the explicit
terms of the collective bargai ning agreenent to distinguish
bet ween jurisdictional and non-jurisdictional disputes. Neither
cl ause enconpasses all disputes, and the presunption of

arbitrability is immterial to the Court’s anal ysis here.

B. Appl i cation

In determ ning whether a particular dispute is



arbitrabl e under a collective bargai ning agreenent, a court nust

begin with the contractual |anguage. See, e.qg., Trap Rock

| ndustries, 982 F.2d at 888 (quoting Mrristown Daily Record v.

G aphi ¢ Conmuni cations Union, Local 8N, 832 F.2d 31, 34-35 (3d

Cir. 1987)).

Here, the collective bargai ning agreenent between
| UCE and the Contractors Association of Eastern Pennsylvania, to
whi ch Schnabel is bound, provides separate and distinct foruns
dependi ng upon the nature of the dispute. Article IV of the
agreenent, titled “Di sputes and Gi evances,” provides:

Section 1 - Jurisdictional D sputes

Di sputes involving work jurisdiction shall be resol ved
in accordance with a certain “Plan for National Joint
Board for Settlenent of Jurisdiction Disputes”,?®
effective May 1, 1948, or any anmendnent thereto.

Section 2 - Non-Jurisdictional D sputes and Gievances
Al'l disputes and grievances of any kind and nature

what soever arising under the ternms and conditions of
this Agreenent and all questions involving the
interpretation of this Agreenent shall be referred to a
grievance conmttee ... Should the grievance conmttee
be unable to resolve the issue submitted ... the matter
shall then be referred to an inpartial arbitrator who
shal | be selected as follows: Application shall be nmade
to the Anerican Arbitration Association to submt a
panel of five (5) arbitrators ... The Arbitrator thus
sel ected shall conduct his or her Hearings or

> The Plan for National Joint Board for Settlenent of
Jurisdiction Disputes has been anended and is currently titled,
“Plan for Settlenment of Jurisdictional Disputes in the
Construction Industry,” (the “Plan”). (Pl.’s Mot. Sunm J., EX.
1-E.)



Proceedi ngs in accordance with the Rules of the

American Arbitration Association ...

Sections 1 and 2 of Article IV, when read together, make it
apparent that the parties agreed to refer non-jurisdictional
matters to arbitration pursuant to the rules of the Anerican
Arbitration Association (“AAA’) and jurisdictional disputes to an
i ndustry board under the Pl an.

The critical question is, therefore, whether the
instant dispute is “jurisdictional.” |If so, it nust be
arbitrated under the Plan. If not, it nust be referred to AAA
arbitration

A jurisdictional dispute is defined in the Plan as “a
di sput e between uni ons over the assignnent of work and in which

t he Enpl oyer has an interest.” (Ex. 1-E at 31.) See also Ofice

and Prof essi onal Enpl oyees v. Sea-lLand Services, 210 F.3d 117,

118 (2d Cr. 2000) (“a jurisdictional |abor dispute arises when
two or nore unions claim under their respective collective
bar gai ni ng agreenents ... the right to performthe sane work

assignnent”) (citing Transportation-Communi cation Enpl oyees Uni on

v. Union Pacific Railroad, 385 U S. 157, 161 (2000)).

| UCE contends that its grievance, as initially
submtted on May 4, 2005, did not fall within the definition of a

jurisdictional grievance under the definition of the Plan. That



grievance was |limted to activities conducted at the first stage
of Schnabel’s project, at Belvoir Road. The IUCE did not seek to
abrogate the agreenent between Schnabel and the Laborers’ Union,
but rather to secure contractual damages for its nenbers under
Article Il, Section 9 of the collective bargai ning agreenent.?®

Al t hough t he danmages sought are contractual, the
di spute here is jurisdictional. Notwithstanding its assertion
that it does not actually want to work on Schnabel s projects,
| UOE's grievance ultimately boils down to its contention that it
has been deprived of an enpl oynent opportunity by another union.
In order to be awarded damages, an arbitrator nust first
determ ne whet her 1UCE was the proper party to work on Schnabel’s
projects. In other words, the “nub of the dispute,” is whether
the Laborers’ Union or the IUCE is entitled to do the work under
its respective collective bargaining agreenent with Schnabel.
Because Schnabel awarded the work in question to the Laborers’
Union, this matter falls squarely within the definition of a
jurisdictional dispute.

The fact that the initial grievance involved work that

has been conpl eted does not renove this dispute fromthe anbit of

 Article Il, Section 9 of the collective bargaini ng agreenent
provi des that double wages will be provided to enployees in |ieu
of a | ost enpl oynent opportunity.
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the Plan. 1UOE s failure to invoke the Plan pronptly to resol ve
the all eged overlapping jurisdiction of 1UCE and the Laborers’

Uni on before the Bel voir Road project was over does not transform
a jurisdictional issue into a non-jurisdictional one. In fact,
apparently foreshadow ng the business need for expedited
treatnment of these types of disputes, the Plan provides an

accel erated procedure for the resolution of jurisdictional

di sputes. See Alberici-Eby v. Local 520, 992 F.2d 727, 730 n.1

(7th Cr. 1993). The IUCE is not entitled to bypass the
procedure and to seek arbitration under the alternative procedure
reserved solely for non-jurisdictional disputes.

Nor is the alleged inability to collect damages under
the Plan a justification. |If under the Plan, |UCE cannot be
awar ded danmages, that is the result of the agreenent devised by
the parties, and is not a flaw to be corrected by the Court.’

Squarely on point is Local 513, International Union of

" Al though 1 UCE asks the Court only to consider the grievance
regarding the Belvoir Road site, it is reasonable to viewthis

di spute as ongoing. See RCA Corp. v. Local 1666, |BEW and | AVAW
633 F. Supp. 1009, 1014 (E.D.Pa. 1986) (although sone work
included in filed grievances was conpleted, tripartite
arbitration ordered because result of arbitration would have
substantial effect on parties’ future conduct). The Belvoir Road
project was the first stage of a nmulti-stage project. The next
stages wll involve the sanme equi pnent and job assignnments at
issue in the current dispute. 1UCE could still invoke the
procedure under the Plan to ensure, at least, that it is not
deprived of future work to which it may be entitled.
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Operating Engineers v. J.S. Alberici Construction Co., where the

Eighth Grcuit analyzed a collective bargai ni ng agreenent between
a contractor, Alberici, and Local 513 that contained a cl ause
excluding jurisdictional disputes fromarbitration. 936 F.2d 390
(8th Cir. 1991). Alberici subcontracted painting work to a
pai nti ng conpany that Local 513 clained its nmenbers shoul d have
performed under its collective bargaining agreenent with
Al berici. Local 513 asserted that the nature of its dispute was
the interpretation of the “subcontracting clause” in the
agreenent, and should therefore be arbitrated under the contract.
The Eighth Grcuit found that to “characterize the
di spute between Local 513 and Al berici as essentially a breach of
contract action would overl ook the nub of the dispute: the
guestion of who should have the right to operate the
conpressors.” 939 F.2d at 392. For this reason, the dispute
shoul d be resol ved pursuant to the provision in the agreenent

regarding jurisdictional disputes. See also Al berici-Eby v.

Local 520, International Union of Operating Engi neers, 992 F.2d

727 (7th Cir. 1993) (it “would certainly seemto constitute
excellent policy in many factual situations” to send a dispute
bet ween a contractor and six unions to the Plan, but could not be

done in the present case because the invocation of the nechani sm
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was untinely).?

In the instant case, as in Local 513, the “nub of this
di spute” is jurisdictional, and should be resol ved under the
provision for the resolution of jurisdictional disputes in the
col | ective bargaining agreenent, as agreed to by the parties.
Therefore, the Court will order the pending arbitration dism ssed
wi t hout prejudice. Any party wishing to invoke tripartite
arbitration under the Plan is free to do so. In such an event,
the Plan provides for notice of the various unions and enpl oyers
i nvol ved, and supplies a nechanismfor the resolution of the
di spute. ((Pl.’s Mot. Summ J., Ex. 1-E at 6-7.)

Finally, Schnabel requests attorneys’ fees and costs,

8 The I UCE attaches two recent Anerican Arbitration Association
decisions to its cross-notion for sunmary judgnment in order to
illustrate the proposition that a dispute such as this can be
subject to arbitration under a non-jurisdictional dispute clause.
Esbach Brothers, LP and Local 542, |I.U OE., #14300-01515-03

Cct ober 21, 2003, and |I.U O E., Local 542 and Henkels & MCoy,
#14300- 00742- 01, Septenber 20, 2002. 1In each of these cases, the
arbitrator awarded contractual damages to | UCE where the work on
a project had been assigned to a different union. These

deci sions are distinguishable fromthe situation at hand. In
each case, either the existence or the content of the parties’
col | ective bargaining agreenent was in dispute. |In Esbach

Brot hers, the conpany di sputed the existence of a collective

bar gai ni ng agreenent with Local 542 and, in fact, did not appear
at the hearing. |In Henkels, the conpany contested | UCE s
interpretation of the contract, asserting that the disputed

enpl oynent opportunity was not covered by the parties’ agreenent.
Here, Schnabel does not disagree that it was subject to
over |l appi ng agreenents to performthe work at issue; the question
is in which forumsuch an overlap should be resol ved.

13



but has not pointed to any provision under the collective
bar gai ni ng agreenent or rule of law that would entitle it to such

an award. Therefore, the request will be deni ed.

| V.  CONCLUSI ON

Schnabel s notion for summary judgnent is granted. The
arbitrator shall dismss the demand for arbitration w thout
prej udi ce and cancel the schedul ed hearing. Schnabel’s request
for attorneys’ fees and costs is denied. |1UCE s cross-notion for

sumary judgnent is denied.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SCHNABEL FOUNDATI ON CO. , : ClVIL ACTI ON
: NO. 05-4296
Pl aintiff,
V.

| NTERNATI ONAL UNI ON OF
OPERATI NG ENG NEERS
LOCAL 542, et al.

Def endant .

ORDER
AND NOW this 27th day of January 2006, upon
consideration of Plaintiff’s Mdtion for Summary Judgnent (doc.
no. 12), Defendant’s Cross Mdtion for Summary Judgnent (doc. no.
14), and Plaintiff’s Response in Qpposition (doc. no. 15), and
after a hearing at which counsel for both parties participated,
it is hereby ORDERED t hat:
1. Plaintiff’s Mdtion for Summary Judgnent (doc. no.
12) is GRANTED,
2. Plaintiff’s request for attorneys’ fees and costs
i s DENI ED; and
3. Defendant’s Cross Modtion for Summary Judgnent

(doc. no. 14) is DEN ED.
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| T IS FURTHER ORDERED that the arbitrator shall dismss
the demand for arbitration w thout prejudice and cancel the

schedul ed heari ng.

AND I'T I S SO ORDERED

EDUARDO C. ROBRENO, J.
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